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ALBANY STATE UNIVERSITY 
 
Albany State University (ASU) is a historically black school in the University System of 
Georgia. Joseph Winthrop Holley, born in 1874 to former slaves in Winnsboro, South 
Carolina, founded the institution in 1903 as the Albany Bible and Manual Training 
Institution, which eventually evolved into a four-year university. It has over 6,000 
undergraduate enrollments as of 2019, its setting is city, and the campus size is 231 acres. 
It utilizes a semester-based academic calendar.  
ASU’s vision statement is to be a world-class comprehensive university and a powerful 
catalyst for the economic growth and development of Southwest Georgia. ASU will be 
recognized for its innovative and creative delivery of excellent educational programs, broad-
based community engagement and public service, and creative scholarship and applied 
research, all of which enrich the lives of the diverse constituencies served by the University. 

ASU’s guiding principles include: 

 Aspiring to Excellence: ASU will aspire toward excellence in teaching and 
learning, thus becoming the first-choice institution for students from southwest 
Georgia and garnering recognition as a premier southern regional university. 
 

 Embracing Diversity: As a historically black institution and led by a highly-diverse 
faculty and staff, ASU will embrace diversity in all its forms – including age, 
gender identity, race and ethnicity, country of origin, religion, ability level, sexual 
orientation, and veteran status – and seek to foster a similar acceptance and 
celebration of that diversity. 
 

 Expanding Access to Higher Education: As an access institution, ASU will 
promote student success for all by welcoming students from varying levels of 
academic preparation, keeping costs low, offering flexible class times and 
instructional modalities, and pairing high student expectations with exceptional 
mentoring, advising, and tutoring. 
 

 Elevating Historically Underserved Populations: ASU will recognize and address 
the many challenges that face African Americans and other students of color, adult 
learners, first generation students, students from low socioeconomic backgrounds, 
and others from underserved populations, and form strong partnerships with K-12, 
government agencies, and community outreach organizations to increase access 
and success rates. 
 

 Promoting Economic Development: As part of its commitment to teaching and 
learning, ASU will promote economic development in Albany and throughout 
southwest Georgia by engaging in applied research, aligning its resources in 
support of identified needs, developing and enhancing academic programs to meet 
evolving needs, forming broad strategic partnerships, supplying a trained 
workforce, and fostering a sense of entrepreneurship. 
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EDITORIAL 
During the Fall semester 2019, the Albany State University Criminal Justice Journal 
(“ASUCJJ”) was formally launched. This volume celebrates the launch. ASUCJJ is the first 
student-based journal at ASU. It is devoted to discussions on law and criminal justice 
problems, including youth in the criminal justice system, the prison overcrowding, drug use 
and the crime cycle, the constitutional protection of criminal offenders, police and the use 
of force, criminal justice reform, violence against women, right to privacy and child 
protection, and among others. ASUCJJ publishes twice a year: The first issue solely focuses 
on research conducted by ASU criminal justice students as the journal is dedicated to 
providing students with an academic forum for their scholarships; and the second issue 
welcomes articles from criminal justice academics and practitioners, as well as lawmakers. 
 
The Editorial Board is deeply indebted to all the students who have authored articles 
published in this first edition. The Editorial Board is also thankful to Dr. Patrick Ibe, the 
Chair of the Criminal Justice Department, for the support he has given to the journal. 
 

 Dr. Roger-Claude Liwanga 
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Eligibility for Bail in the State of Georgia 
 
Markita Shazer 
Senior Student, ASU Criminal Justice Department 
 

Introduction 

Bail is a process through which a criminal defendant may make a deposit 
of money or property to pledge to return to court while his/her case is still 
pending (Legal Aid Society, 2019). Bail is regulated by the Eighth Amendment 
of the United States Constitution, which prohibits excessive bail without 
guaranteeing that bail to everyone (U.S. Constitution, 1791). At the state level, 
individuals accused of committing crimes are equally entitled to bail. For 
instance, the Official Code of Georgia Title 17 describes the modality of posting 
bail in Georgia (Commernet, 2011). Code Section 17-6-1 stipulates that the 
judge has jurisdiction over setting a bond for the defendant based on the offense 
with which the defendant is being charged (Georgia Code §17-6-1). Recent 
statistics, published by David Neubauer, revealed that “about 9 in 10 detained 
defendants had a bail amount set but were unable to meet the financial 
conditions required to secure release” (Neubauer, 2017).  Cohen's and Reaves' 
article concludes that 424,252 defendants were released before their case 
disposition (Cohen & Reaves, 2007). Yet, bail is not necessarily granted to 
everyone accused of committing crimes due to conditions for eligibility for bail. 
These conditions include: (1) whether or not the person is a risk to the 
community, (2) the severity of the crime, (3) the defendant’s attitude at the 
hearing, and (4) any statements or information about the defendant's past 
history regarding the court system (Weinberg, 1988).  

According to Neubauer, situational justice is also a factor when deciding 
whether to offer a defendant bail. Situational justice is “how the defendant 
appears, acts, and responds to questions.” This can sometimes be a problem 
because it leads to judgement based on the defendant's demographics 
(Neubauer, 2017). This article analyzes the eligibility for bail in Georgia and 
argues that the person accused of committing a crime should meet some criteria 
to be eligible for bail, which includes the nature of the crime or offense, the 
person's criminal record, the person's history of mental illness or substance 
abuse, and more. All of these factors determine whether one can be released 
back into the community while awaiting trial. The article also posits that 
calculations of the amount of bail should take into consideration the severity of 
the possible sentence and the protection of the victim. The paper further 
emphasizes that the purpose of bail is ensuring the defendant returns to court 



2 | P a g e     V o l u m e  1           F a l l  2 0 1 9           N u m b e r  1  

when it is time for future proceedings and maintaining the presumption of 
innocence by allowing the defendant to avoid incarceration before being 
convicted of a crime (Harr, 2018).  

This article is structured as follows: Section I will address how to 
understand the concept of bail. Section II will discuss the purpose of bail. 
Section III will analyze the criteria for the eligibility for bail and the standards 
for the calculation of the amount of bail.  

 

I. Understanding the Concept of Bail 

A. Historical Background  

The history of bail is dated back to the old English system in Ancient 
Rome. Anglo-Saxons wanted to create a system “in which the defendant was 
required to find a surety which would guarantee their appearance in Court and 
also payment for their conviction” (Schnacke, 2010). During that time period, 
bail amounts were based on the seriousness or worth of the crime committed. 
Eventually, King Charles I began abusing the bail process—until Parliament 
intervened (Hudson, 1982). The Habeas Corpus Act of 1679 was then passed 
in England to improve certain factors pertaining to bail. This act was passed by 
Parliament, who were mostly country party leaders more interested in placing 
their fellow Englishmen into jail than out of it (Schnacke, 2010).  

In the United States, bail is regulated by the Eighth Amendment of the U.S 
Constitution and by statute. Even if the Eighth Amendment does not provide 
that all citizens have a right to bail, it prohibits the use of excessive bail without 
guaranteeing that bail would be available to everyone (Neubauer, 2017). The 
debate during the adoption of the Eighth Amendment concerned those who 
cannot afford bail (Harr, 2018). The argument was that “poor people cannot 
afford bail and must stay in jail thus debating where bail caters to those with 
money” (Ibid.). There were people who remained incarcerated until their trial 
date just because they lacked money or property to offer as bail.  

Yet in 1966, the U.S. Congress adopted the Bail Reform Act of 1966. The 
preamble of this Act stipulates that its “purpose is to  revise  the  practices 
relating  to  bail  to assure that  all  persons, regardless  of  their  financial  status, 
shall not  needlessly  be detained  pending their appearance to answer  charges,  
to  testify,  or  pending  appeal,  when  detention  serves  neither  the  ends  of  
justice  nor  the  public  interest” (Public Law 89-465-JUNE 22, 1966). In other 
words, the Reform Act of 1966 aims at ensuring that poor people would not 
remain in jail due to their financial inability to afford bail (Harr, p. 430, 2018). 
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In 1984, the U.S Congress enacted the Bail Reform Act of 1984 (H.R. 5865 
(98th)). This Act authorizes a judicial officer to consider the safety of any 
person or the community when making a pretrial release determination. This 
means that the judge would have to make this decision based on whether the 
defendant would “bring danger to the community or the assumption that he or 
she may not appear at his or her trial” (Harr, 2018).  

There were two main cases that supported the decision for the Bail Reform 
Act of 1984, namely, United States v. Hazzard, and United States v. Salerno. 
In United States v. Hazzard (concerning the pretrial detention of the defendant 
Hazzard without bail under the provisions of the Bail Reform Act of 1984), the 
U.S. Supreme Court ruled that bail could be denied to any person who was a 
danger to the community (United States v. Hazzard, 598 F. Supp. 1442 (N.D. 
Ill. 1984)). In a later ruling in United States v. Salerno in 1987, the Supreme 
Court held that “preventive detention did not violate due process nor the Eighth 
Amendment” (United States v. Salerno, 481 US 739 (1987)). The Supreme 
Court affirmed the detainment of Salerno without bail on the evidence that 
Salerno was a dangerous individual.  

 

B. Definition of Bail 

There is no unique definition of bail. Bail can be understood as “the money 
or property pledged by a defendant for pretrial release from custody that would 
forfeit should the defendant fail to appear at a court proceeding” (Harr, p.430, 
2018). Bail should be viewed not only as a matter of rights but also as an ethical 
issue because it is an issue of fairness, justice, and equal opportunity (Sparks, 
2018). A common problem with bail is that the Constitution does not strictly 
state what crimes are eligible for bail or how much bail should be. However, 
there are laws that extend rights to those to be released. Release for bail is 
weighed as a different option for pretrial detention for either defendants or 
suspects.  

 

C. Types of Bail 

There are different types of bail, including cash bail, property bail, secured 
bail, commercial bail, and conviction bail. Cash bail is where the full bail 
amount or a percentage is paid by the defendant in the form of cash. Next is 
property bail, where the defendant can put up property as collateral which will 
be forfeited if the defendant fails to appear in court (Neubauer, 2017). Research 
showed that if a defendant decides to put up property as their form of bail, the 
property must be worth at least double the amount of the bond. Another form 
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of bail, which is the most-used type of bail in the United States, is a secured 
bail, in which a financial transaction takes place to post bail through mostly 
third-party companies. Commercial bail is another form of bail, which insured 
bond agents take control of the release after collecting ten percent of the total 
bail amount (Bail Reform, 2018). When using Commercial bail, the Court must 
verify that the source of the bond money is not obtained illegally. The bond 
agent takes on responsibility to make sure the defendant appears in Court. If the 
defendant chooses not to show up for his or her court appearance, then the bond 
agent loses the ten percent post on the defendants’ behalf. Finally, there is 
conviction bail, in which “non-conditional and conditional release would be 
considered for the offender while waiting for sentencing” (Pretrial Release, 
1988).  

 

II. Purpose of Bail 

There are two main purposes of granting bail to a defendant. The first 
purpose is to help ensure that the defendant will return to Court for future 
proceedings. The second purpose is to “maintain the presumption of innocence 
by allowing the individual to avoid incarceration before being convicted of a 
crime” (Bail Reform, 2018). Bail is the process that allows the accused time to 
get everything together, whether it be financially or anything else pertaining to 
the case. A judge has the power to keep the individual incarcerated through 
Constitutional rights and numerous acts that were or have been passed.  

Although the Eighth Amendment prohibits excessive bail, there are some 
instances where the imposition of excessive bail can be beneficial. For example, 
a judge can do this to protect not only the community where the defendant 
resides but also society as a whole. The idea of excessive bail was imposed 
during the English law when King James II wanted certain individuals 
imprisoned indefinitely (Allen, 2017).  

A famous court case regarding excessive bail was Stack v. Boyle in 1951. 
This case concerned Loretta Stack and 11 others who were arrested on charges 
of conspiring to violate the Smith Act in California. Their bail was fixed 
initially in amounts varying from $2,500 to $100,000 and was subsequently 
reduced by the U.S. District Court and set to $50,000 for each of them. 
Petitioners unsuccessfully filed motions to reduce bail, arguing that the bail was 
"excessive" under the Eighth Amendment. (Stack v. Boyle - 342 U.S. 1, 72 S. 
Ct. 1 (1951)). The U.S. Supreme Court granted a writ of certiorari and 
determined that bail “set at a figure higher than an amount reasonably 
calculated to assure the presence of an accused was excessive under the Eighth 
Amendment. The Court further determined that, if bail in an amount greater 
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that that usually fixed for serious charges of crimes was required in the case of 
any single petitioner, that was a matter to which evidence should have been 
directed in a hearing so that the constitutional rights of each of petitioner could 
be preserved” (Lexis Nexis, Casebrief).  

In Schilb v. Kuebel (concerning the retention of the bail’s percent by the 
court), the U.S. Supreme Court ruled that a 1% retention charge that the Illinois 
bail system imposed on the petitioner did not violate due process and equal 
protection requirements. 

One may think that the “10 percent” of the bail amount one pays, should 
be based on the person's overall economic worth. Since there are different types 
of bail, determining what happens to that money differs with each case. There 
will be times when a defendant’s money is returned and then there will be times 
where he or she only has to pay a percentage rather than the entire amount of 
bail. For example, a cash bail would be returned if the defendant shows up to 
all court proceedings. However, if the person is guilty, then the money will not 
be returned until the person is released. Similarly, with the property bond, “the 
accused person’s property is held as collateral as money would be and the 
property would be seized if the accused does not show up to Court” (Neubauer, 
2017).   

 

III. Criteria of Calculating the Bail Amount 

To determine the eligibility and the amount of bail, courts take into 
considerations numerous factors, including:  (1) the severity of the crime, (2) 
the defendant's attitude, (3) the defendant's criminal record, (4) the defendant’s 
family background, (5) the risk of the defendant fleeing, (6) the protection of 
victim, and (7) the risk that the defendant poses to the community. In some 
states, bail is determined through release on their own recognizance (ROR) or 
release on personal recognizance (RPR). Release on recognizance is a type of 
release without monetary bail given to a defendant who committed a minor 
crime and is believed to not flee before their trial date (Neubauer, p.293, 2017). 
In civil cases involving the situations of negligence, property damage, and 
defamation, bail is determined “by the amount of damages that the plaintiff 
wins” (Brickfield, 2015). Whereas in criminal cases (such as drunk driving or 
assault), “the more serious and dangerous the crime then the higher the amount 
of bail” (Berman, 2016), other factors would be “severity of possible sentence, 
view of the police and prosecution, protection of victim, available rehabilitation 
program assessment” and the list goes on (Bixon Law, 2017). 
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In Clarke v. State of Georgia (Clarke v State - 491 S.E.2d 450 (1997)), a 
Georgia Court had not only set bail amount at $2,500 in relation to a battery 
charge against the defendant, but also compelled the defendant to refrain from 
having any verbal or physical contact with the victim upon his release.  

In another recent Georgia case, Maurice Walker v. City of Calhoun, which 
concerns a man who argued that the City of Calhoun’s bail policy violated equal 
protection and due process principles. In Walker, the City of Calhoun 
conditioned Walker's immediate release from jail on his ability to pay a cash 
bond of $160 without providing him alternatives given his indigent status. The 
court was asked to decide two issues: first, whether heightened scrutiny under 
the 14th Amendment applies to a government policy that keeps misdemeanor 
and traffic-offense arrestees in jail pretrial solely because they are poor; and 
second, whether the government can keep misdemeanor and traffic-offense 
arrestees in jail for up to 48 hours after arrest solely because they are poor when 
it has offered no reason for doing so. In its ruling, the U.S. Court of Appeals 
for the Eleventh Circuit referred to a Supreme Court precedent by holding that: 
“indigency determinations for purposes of setting bail are presumptively 
constitutional if made within 48 hours of arrest” (Walker v. City of Calhoun, 
Georgia, No. 16-10521 (11th Cir. 2018)). This decision affirmed the 
constitutionality of the pre-set monetary bail for some specific crimes (Peedee, 
www.fox28media.com, 2018). 

 

Conclusion 

From the reign of King Charles I to Georgia's system today, bail has 
changed significantly. Bail is used as an incentive for the arrestee to return to 
all court proceedings and maintain the presumption of innocence. Being 
eligible for bail gives the arrestee the opportunity to be free while they are 
awaiting trial. The main advantage is having the opportunity to be free and 
continuing with life while awaiting trial. A key disadvantage is that, the more 
people who are denied bail, the higher the incarceration rates. This means more 
inmates that would have to be fed, given necessities, clothed; it also means 
greater expense for taxpayers.  
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Demystifying the Right to Privacy 
 
Latoya Boyd 
Senior Student, ASU Criminal Justice Department 
 

Introduction 

The concept of right to privacy implies that an “individual’s personal 
information or property should be protected from public scrutiny” (Sharp, 
2013). The Fourth Amendment of the U.S. Constitution guarantees “the 
protection of the privacy of the individuals and their possessions as against 
unreasonable searches and seizures” (Ibid.). In other words, every U.S. citizen 
is “entitled to his/her privacy in his/her own home, in public, and electronically” 
(Anglim, 2015).  In Katz v. United States case (concerning the scope of 
definition of “searches” and “seizures”), the U.S. Supreme Court emphasized 
that the reasonable expectation of privacy of citizens is protected under the 
Fourth Amendment (Katz v United States, 389 U.S. 347 (1967)). In 1986, the 
United States Congress adopted the Electronic Communications Privacy Act 
(Anglim, 2015). This Act aims to protect individuals from government 
officials’ unlawful electronic wiretaps, electronic surveillance, or access to 
information from communication devices (such as, phones, computers, emails, 
car navigator, and social media account (Ibid.).  

Yet, in the context of social media, Instagram has adopted a new privacy 
policy, in which its account holders, who publicly submit posts that violate the 
laws (e.g.: child prostitution, defamation or others), may be prosecuted for the 
content of their posts (Instagram Platform Policy, 2013). In other words, all 
Instagram users are compelled to comply with this policy. By accepting to have 
an Instagram account, a user waives his or her right to privacy in regard with 
public posts submitted violating the laws and submitted to Instagram platform.  

This paper examines the right to privacy and posits that the Constitution 
and jurisprudence in the United States consecrate the protection of the 
sacrosanct right of individuals to privacy in their home, electronically, in 
public, and on social media. This paper is structured as follows: Section I will 
address the concept of expectation of privacy. Section II will cover analysis of 
electronic surveillance in USA. Section III will discuss The Supreme Court and 
electronic surveillance. Section IV will discuss privacy in one’s home and on 
social media. 
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I. Understanding the Concept of “Expectation of Privacy” 

In the United States privacy can be a perplexing idea in the criminal justice 
system. It is difficult to grasp a simplified meaning because privacy is 
“infringed in our political and social heritage” (Hayden & Novik, 1980). 
Hayden and Novik state that “privacy cannot be defined in one simple concept 
because it is a loose amalgam of different interests difficult to combine in one 
formulation” (Ibid.). Although one’s personal beliefs and associations are 
protected under the First Amendment, “privacy is not explicitly mention in the 
constitution” (Ibid.). The law on the right to privacy changes rapidly, and the 
interpretation of it by courts may vary from state to state. “The right to privacy 
is a fundamental human right internationally recognized, most prominently in 
the Universal Declaration of Human Right” (Ibid.). Judge Thomas M. Cooley 
was the first to define privacy in 1888 as “the right to be let alone” 
(Breckenridge, 1971). Judge Cobb argued that “right to privacy in matters 
purely private is therefore derived from natural law (Hayden & Novik, 1980). 
Alan Westin described privacy as “the claim of individuals, groups or 
institutions to determine for themselves when, how and to what extent 
information about themselves is communicated to others” (McClellan, 1976). 
Although privacy is unambiguously stated in the constitution, the laws on 
privacy is a concept that citizens can naturally be assumed.  

In the context of the “reasonable expectation of privacy,” the Fourth 
Amendment does not explicitly mention this concept, nor does it provide a 
definition of it. In fact, the right to expectation of privacy is under the category 
of penumbra or implied rights, which fall within the shadow of other rights 
specifically mentioned by the U.S. Constitution, including the right to be free 
from unreasonable seizure and search (Harr, 2016).   

In the Katz v. the United States case in 1967, the United States Supreme 
Court developed a test to give a legal understanding of expectation of privacy 
(Ibid.). The Supreme Court identified two factors to consider when evaluating 
the existence of the expectation of privacy under the Fourth Amendment: first, 
“an individual has exhibited an actual (subjective) expectation of privacy;” and 
second, “the expectation is one that society is prepared to recognize as 
reasonable” (Ibid.).  Reasonableness is a major element in expectation of 
privacy, meaning that “the disclosure or discovery of a private matter must have 
happened when the plaintiff was in a place or situation in which the average 
person would be offended at being intruded upon” (Findlaw, 2019).  

Expectation of privacy in an open field is not considered reasonable 
(Busby, 2017). Individuals have a reasonable expectation of privacy in their 
homes and cars. A government’s agent can invade one’s privacy physically by 
entering one’s home, or electronically through a recording monitor. In those 
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places where an individual expects privacy, the United States Constitution 
requires law enforcement or government agents (federal, state or city) to obtain 
a warrant prior to conducting searches to collect evidence of a crime. The law 
protects individuals from “being portrayed in a way that could be considered 
humiliating or from having their private details broadcast” (Ibid.).   

 

II. Analysis of Electronic Surveillance in USA 

Surveillance "refers to government efforts to gather information about 
people from a distance, usually covertly and without entry into private spaces” 
(Slobogin, 2007). Nowadays, surveillance depends substantially on high-tech 
instruments and complex computer programs, many of which vastly enhance 
government’s capacity to spy on citizens (Ibid.). Government agencies use 
electronic surveillance to collect individuals' personal information from 
phones, computers, email accounts or car navigation systems. The FBI officers 
who place the wiretaps did not have approval to do so; when the Chief assistant 
of the FBI Joseph Sizoo found out, he ordered the bugs removed. The wiretaps 
obtained by the FBI “provided presidential aides with derogatory information 
on several Dr. Martin Luther King advisors who wanted to attend” (Ibid.).  
Based on that illegally obtained information, President Lyndon Johnson's office 
dismissed some of Dr. King’s advisors from attending the Civil Rights 
Conference at the White House. The FBI listened in to a story by King that 
“bestowed supposedly honorific titles or appointments of an explicitly sexual 
nature on some of his friends” (Ibid.). Snooping on a person’s sexual activity is 
an inappropriate invasion of one's privacy.  

The issue with government surveillance is that law enforcement tends to 
search private technology without a warrant or probable cause. In 1986, 
Congress passed the Electronic Communications Privacy Act, which put 
greater restrictions on government wiretaps of telephone calls, prohibited 
access to stored data, and included transmissions of electronic data by 
computer. Since September11, 2001 the government uses surveillance to 
monitor national security threats, which is a better way to use surveillance. 

 

 III. The Supreme Court and Electronic Surveillance 

The public has two basic expectations of privacy through the Bill of Rights. 
The first, the right to access, allows individuals to communicate with 
reasonable privacy without unjustified government snooping. First class mail 
and public telephone services are “examples of services protected by force of 
criminal law from unauthorized tamper” (Regan & Weingarten, 1986). The 
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second, the right to knowledge, grants people the right to understand their rights 
and protections in communications. “Protections should be easily understood, 
consistent, and predictable” (Ibid.). In the 1890s, wiretapping was comfortably 
used with no discretion. In Olmstead v. United States in 1928 (concerning 
evidence received by wiretapping), the Supreme Court of the United States held 
that “neither the fourth nor fifth amendments to the Constitution applied to 
wiretapping” (Federal Government Information Technology, 1986). The ruling 
decided that the Fourth and Fifth Amendments can be applied only if there was 
trespassing or if there was evidence of compulsion. In the 1937, in Nardone v. 
United States (a case concerning violation of the Communications Act of 1934). 
The United States Supreme Court ruled that Section 605 of the 
Communications Act of 1934 “prohibited telephone wiretapping by anyone, 
including Federal Government officers” (Anglim, 2015).  

Despite the prohibition of wiretapping in Nardone, the practice has 
continued. It should be noted that wiretapping is a useful tool for law 
enforcement. But law enforcement officers must follow proper protocol to 
obtain evidence through such a mechanism” (U.S. Government, 1974). The 
Supreme Court determined that valid surveillance must involve a warrant, 
probable cause, and particularization. Law enforcement also may obtain 
evidence through an individual’s financial accounts. In United States v. Miller, 
the court ruled that “a bank customer’s financial record is the property of the 
bank, and thus he or she has no legitimate expectation of privacy in these 
records” (Ibid.). 

 

IV. Privacy at Home and on Social Media 

A. Privacy at Home 

In the case Kyllo v. the United States, agent Elliott and Dan Haas used an 
Agama Thermovision 210 thermal imager to scan Kyllo’s home on January 16, 
1992 at 3:20 a.m (Scalia, 2001). Thermal imagers convert infrared radiation 
into images based on relative heat (black is cool, white is hot), operating 
somewhat like a video camera showing heat images. Agent Elliott conducted 
his thermal imager scan on Kyllo’s home while sitting in the passenger seat of 
his car parked across the street in front of Kyllo’s home and from the street in 
back of his house. “The scan showed that the roof over the garage and a side 
wall of Kyllo's home were relatively hot compared to the rest of the home and 
substantially warmer than neighboring homes in the triplex” (Ibid.). The 
thermal imager scan lead Agent Elliott to believe that Kyllo possessed Halide 
lights which are commonly used to grow marijuana. A Federal Magistrate 
Judge issued a warrant authorizing officers to search Kyllo’s home based on 
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tips from informants, subpoenaed utility records, and the thermal imaging. 
Agents found positive results of an indoor growing operation involving more 
than 100 plants.  

Kelly was charged with one count of manufacturing marijuana, in violation 
of 21 U.S.C. §841(a)(1). Agent Elliot’s lawyer argued that “the equipment in 
this case did not penetrate the walls of petitioner's home, and while it did pick 
up details of the home' that were exposed to the public it did not obtain any 
information regarding the interior of the home”. The Supreme Court reversed 
and remanded Kyllo’s case. The court applied the legal principle that “the use 
of sense-enhancing technology to learn information about the interior of 
someone’s home that could not otherwise have been obtained without physical 
intrusion into a constitutionally protected area is a 'search' for purposes of the 
Fourth Amendment”(Kyllo v. United States, 533 U.S. 27 (2001)).  

In light of the above, it is clear that the right to privacy is guaranteed by 
the Fourth Amendment. The fact that the thermal scanner in this case is not 
used on the general public is important. Agent Elliot’s use of the thermal 
scanner was an invasion of privacy because he knew about private information 
from Kyllo’s home that would not have been revealed if the officer used his 
own five senses. Therefore, use of the thermal scanner is a Fourth Amendment 
search. Although the thermal scan did not reveal private activities occurring in 
private areas the thermal scan was outside the protections of the Fourth 
Amendment.   

 

B. Privacy on Social media  

The development of social media began in 1997 with the Six Degrees being 
the first active account (Hendrick, 2013). Social media empowers society with 
the ability to broadcast and entertain information freely; and it equally provides 
its users with the possibility of sharing their personal stories and images that 
reflect their personality.  

The current trending social media accounts are Facebook, Instagram, 
Twitter, Snapchat, and Tumblr. The term “private” implies that the account 
holder should grant permission to another user prior to viewing, commenting, 
or messaging his/her profile. In contrast, the word “public” means that any 
account holder can view, comment, or message the profile of another account 
holder. With all the capabilities of personalizing an account, some might think 
that social media allows the user to express themselves freely; even if it’s 
vulgar, harassing, or threatening. However, users should be aware that there are 
many restrictions while using social media platforms. In fact, account holders 
have less freedom of speech on social media than with the government. 
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Christopher Anglim states that “Social media platforms run by independent 
companies can regulate speech and expression in a much more restrictive 
manner than the United States government can” (Anglim, 2015). The First 
Amendment, like all constructional provisions, applies only to governmental 
action” (Ibid.).  

Figure 1 represents a post that has been reposted by many Instagram 
account holders including public figures and celebrities.  

 

 

 

 

 

 

 

 

 

 

 

 

 

The post cautions all users about the new rule that allows Instagram 
representatives to use their photos freely. Instagram has not made any new rules 
or changes to their policy since January 19, 2013. The post states that users’ 
photos “can be used in court cases in litigation against you.”  Instagram policy 
states clearly that “You must not, in the use of Instagram, violate any laws in 
your jurisdiction… Also, although Instagram will normally only delete content 
that violates this Agreement, deleted content may be stored by Instagram in 
order to comply with certain legal obligations and is not retrievable without a 
valid court order” (Instagram Platform Policy). 

 Account holders are intimidated because the post states that “everything 
you’ve ever posted becomes public from today even messages that have been 
deleted or photos not allowed.” Instagram’s policy states that “by displaying or 
publishing ('posting') any Content on or through the Instagram Services, you 
hereby grant to Instagram publicly display, reproduce and translate such 

Figure 1: Instagram Post 
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Content, except Content not shared publicly ("private") will not be distributed 
outside the Instagram Services.” The post suggests that all users copy and paste 
the post or to make a statement similar to it. The post intends to refuse 
permission to Instagram’s representative to use pictures, information, messages 
or posts, both past and future. The post claims Instagram’s new policy is a 
“violation of privacy and can be punished by law (UCC 1-308-11308-103) and 
the Rome Statute.”  Uniform Commercial Code 1-308 states, “A party that with 
explicit reservation of rights performs or promises performance or assents to 
performance in a manner demanded or offered by the other party does not 
thereby prejudice the rights reserved. Such words as 'without prejudice,' 'under 
protest,' or the like are sufficient” (UCC § 1-308). Individuals who post things 
that are itself criminal in nature are not protected under the First Amendment 
“because it is the very act of sharing or posting an information’s that constitutes 
the crime” (Anglim, 2015). It is important for the Instagram’s account holder 
to understand that the actions that take place under your name are solemnly 
linked to you, and any criminal activity that takes place on the account will be 
punishable in a variety of different forms, such as fines, deletion of the account, 
jail, or prison. An account user refusing Instagram’s permission would not be 
protected. 

An example of self-incrimination on Instagram is when Brooklyn rapper 
Matthew Best, known as Neno, assisted New York Police Department with the 
biggest gun bust in the city’s history due to an Instagram post (Paddock, 2013). 
In August 2013 243 handguns, 9 rifles, and 2 shotguns were seized. The seizure 
prevented military-grade automatic weapons, including two SKS's, a semi-
automatic Soviet-era rifle, guns with a laser-dot sight and a suppressor attached, 
from being distributed to the public (Ibid.). Best made a post on Instagram and 
YouTube alluding to gun sales, which drew the attention of an undercover 
investigator who uncovered evidence that he was selling weapons out of his 
Ocean Hill recording studio. The New York Daily News stated that “the 
investigation into Best led law enforcement to Brooklyn gun broker, Adeji 
Omole. Omole was buying guns from two men running unrelated but strikingly 
similar operations from the Carolinas. Undercover detective soon started 
buying up scores of weapons from both men, which had eventually led to the 
arrests of the suspects in August 2018 (Ibid.). 

Conclusion  
The purpose of this article was to examine the right to privacy, which can 

be understood as the “right to be let alone” (Brenckenridge, 1971). The article 
highlighted provisions of the U.S. Constitution and jurisprudence in the United 
States guaranteeing the protection of the sacrosanct right to privacy in their 
home, electronically, in public, and on social media. In places where individuals 
expect privacy, the Constitution requires law enforcement officers or other 
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government agents (at the federal, state or city level) to obtain a warrant prior 
to conducting searches to collect evidence of a crime. Law enforcement officers 
who unreasonably searched and seized individuals’ properties would violate the 
constitutional provisions; and the evidence obtained in the process would be 
excluded from the court. 
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Problems of Prison Overcrowding in Georgia 
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Introduction   

There are many problems within prisons across America, such as failure to 
maintain inmates, proper treatment and prison overcrowding. According to the 
Georgia Department of Corrections, there are thirty-four state prisons across 
the state of Georgia (Georgia Corrections Department, 2016).  These prisons 
are for incarceration and confinement of criminals who have been tried and 
charged for various crimes. Many inmates are in jail for non-violent crimes 
(such as drug offenses) and have received harsh sentences (Ben, 2017). 
Numerous prisoners are also imprisoned for long sentences exceeding five 
years. On balance, prisons have more people entering than exiting. There are 
many problems that arise from this. Prisons take in more inmates compared to 
the released incarcerated.  Federal and State governments fund most prisons in 
the USA (United States Department of Justice, 2019). However, there are also 
some privately funded and owned prisons (Georgia Corrections Department, 
2016).    

Georgia has the fifth largest prison system in the USA (Carrie, 2012). 
Georgia Department of Corrections is responsible for supervising nearly fifty-
two thousand state prisoners (Georgia Department of Corrections, 2018). 
Prison overpopulation leads to several different problems (Ben, 2017). These 
include an increase in gang activity, staff stress, and violence.  

This paper investigates the problems of prison overcrowding in Georgia. It 
structured as follows: Section I will cover the gang activity and violence in 
prison. Section II will explain the causes of prison overcrowding. Section III 
will discuss the consequences of prison overcrowding. Section IV will 
recommend some actions to address the issue of prison overcrowding. 

 

I. Gang Activity and Violence in Prison 

Gang activity and violence can have an impact on staff stress. Given this 
information, it is clear that housing inmates in overcrowded prisons is 
dangerous. Contraband such as drugs, phones, and weapons are easier for 
inmates to disburse. Inmates can hide more things and become more violent. 
This means that inmates are very innovative with hiding places.  
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This could make the prisons dangerous for inmates and prison staff. 
Although they may be prisoners, there should still be room for prisoners to 
move around.  

Furthermore, living in tight spaces with a large number of other males full 
of testosterone will start altercations within the prison population. Men always 
view themselves as alphas. When there are many alphas, there will be many 
feuds. Of course, feuds lead to a fight and fights may cause riots. For inmates, 
being incarcerated in such a small place, coupled with constant violence, can 
be a brutal experience (Zoukis, 2018).  

 

II. Causes of Prison Overcrowding 

One cause of overcrowding may be reentry of former inmates into prisons. 
Some prisoners do not possess the skills that are necessary to maintain a lawful 
lifestyle outside prison walls. Without such positive life skills, some former 
inmates reoffend. 

Other factors contributing to prison overcrowding include: (1) the fact that 
numerous convicted inmates are serving a greater portion of their sentences in 
prison; and (2) the implementation of the aggressive "get-tough-on-crime" 
approach, in which the criminal justice system limits its use of discretion in 
favor of a conservative philosophy of imposing severe punishment; (3) the lack 
of space and prison beds in many correctional facilities; and (4) poor 
preparation and planning, as well as the deficient population projection (Lappi-
Seppälä, 2010; Connecticut Corrections Department). 

To limit recidivism in Georgia, the Department of Corrections adopted a 
prison program, which is called “Max out Reentry Program (M.O.R.E)” and 
aims at helping prisoners transition back into the community (Department of 
Community Supervision). 

 

III. Consequences of Prison Overcrowding 

Prison overcrowding has numerous consequences, including health, 
security and organizational impacts. 

A. Health impacts 

Some of the health effects on prison overcrowding include the increasing 
of disease and illnesses among prisoner populations in overcrowded facilities 
(Hamblin James, 2016).  Some of the diseases may consist of HIV/AIDS and 
other sexually transmitted diseases, tuberculosis, and hepatitis B and C. Most 
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of these diseases are spread when inmates share needles during drug use 
(Treloar et al, 2016). 

Concerning the sexually transmitted diseases (STDs), this commonly 
occurs during the unprotected consensual and non-consensual sex in which 
some inmates participate. In this context, inmates infected with any STD can 
easily contaminate others (Beachum, 2016). Additionally, the infected inmates 
do not always receive proper medication and treatment for their diseases 
(Robbins Danny 2018).  

B. Impacts on security 
The prison overcrowding can also have an effect over the prison’s security, 

particularly in the facilities that are understaffed (Galvin, 2017). Indeed, some 
prisons are too understaffed to ensure the proper treatment of the inmates 
(Robbins, 2018). As earlier mentioned, the overpopulated prison is the 
propitious environment for the development of gang and violence. Prison 
overcrowding can also facilitate riots within the prison that may then make 
prisoners become uncontrollable (Matsuzawa, 2018). Uncontrolled prisoners 
also put guards at a great risk. If there are two guards watching over more than 
fifty inmates, things could get very ugly quick for these guards. The guards 
could easily be overpowered by the inmates and be seriously injured (Cruel and 
Unusual, 2019). 

B. Impacts on security 
The prison overcrowding can also have an effect on prison security, 

particularly in facilities that are understaffed (Galvin, 2017). Indeed, some 
prisons are too understaffed to ensure the proper treatment of the inmates 
(Robbins, 2018). As mentioned earlier, the overpopulated prison is the 
propitious environment for gangs and violence. Prison overcrowding can also 
facilitate riots (Matsuzawa, 2018). If there are two guards watching over more 
than fifty inmates, the guards can be easily overpowered by inmates and 
seriously injured (Cruel and Unusual, 2019). 

C. Organizational impacts 
Prison overcrowding can disrupt the organizational structure of a prison, 

as the correctional officers can be at risk while performing security checks 
owing to being outnumbered by the inmates (TASA net, 2019). This is 
particularly in situations where the inmates are housed in conference rooms, 
gyms or theaters; the correctional officers would be at greater risk as they walk 
through the living areas. This is because the inmates are not separated from the 
correctional staff. And in that context, the locking down of inmates would be 
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more difficult. In other words, the overcrowded prisons may lead correctional 
officers to conduct fewer security checks (Ibid.). 

IV. Solutions to Prison Overcrowding 

To resolve the situation of prison overcrowding, numerous solutions have 
been suggested, including: 

 Building more prisons. However, increasing the number of 
correctional facilities would likely worsen the situation rather than 
solve the problem (Letters, 2017). Law enforcement officers likely 
would be tempted to send more people to prison if more correctional 
facilities are built (Respers, 2019).  

 Reducing amount of people sent to jail or prison for drug crimes 
(Knafo, 2013). This allows courts and law enforcement officers to 
consider lowering sentences and reviewing punishments for some 
categories of crimes.  

 Increasing the number of rehabilitation programs at the correctional 
facilities so inmates, who participate in those programs, could be 
offered credits toward early release. This would also provide inmates 
with skills that are necessary to strive outside of the prison walls after 
being released (Ibid.). 

 Releasing early the elderly inmates who do not pose a threat to society 
or themselves (Ibid.). Furthermore, keeping this category of inmates in 
prison would be expensive because these inmates experience constant 
health concerns. Their housing is also costly (Knafo, 2013). 
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Introduction 
During the past three decades, there has been an influx of Unaccompanied 

Alien Children (UAC) from the Central American region entering the U.S.  An 
UAC is a child (aged less than 18 years old) who travels alone without the 
presence of a parent or legal guardian while entering another country. 

Georgia is among the U.S. states receiving numerous UAC. For instance, 
in the year 2017 alone, the Office of Refugee Resettlement (ORR) released 
from its custody about 1,345 UAC (out of 42,416) to sponsors located in 
Georgia (Office of Refugee Resettlement, 2018). Most of these UAC are 
solitarily fleeing their home countries (principally, Guatemala, El Salvador, and 
Honduras) due to various causes, including poverty, violence, abuse, and 
reunion with family living in the U.S. In an effort to curb the arrival of these 
UAC, the U.S. adopted a series of laws and policies regulating UAC.  

Not surprisingly, Custom and Border Protection agents constantly arrest 
and detain UAC upon their arrival in the U.S. because they have illegally 
crossed the U.S. borders. Yet some UAC are victims of abuses and violence in 
their home countries. For that reason, they come desperately into the U.S. 
without proper documentation. If UAC are victims, then this raises the question 
as to what the legal framework protecting UAC is. 

This paper aims at highlighting the laws and policies protecting UAC. It 
suggests that the provisions of the international human rights instruments as 
well as the federal and state laws recognize some fundamental rights to UAC.  
Section I of this paper will address the understanding of the concept of “UAC.” 
Section II will examine the international human rights of UAC. Section III will 
analyze the U.S. federal laws and policies on UAC.  

I. Understanding the Concept of UAC 
A. Definition of UAC 

 The term “unaccompanied alien child” is defined by both international and 
domestic legal instruments. Article 3.1 of the United Nations High 
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Commissioner for Refugees (UNHCR) Guidelines on Policies and Procedures 
in Dealing with Unaccompanied Children Seeking Asylum describes an 
unaccompanied child as “A person who is under the age of eighteen years, 
unless, under the law applicable to the child, majority is attained earlier and 
who is separated from both parents and is not being cared for by an adult who 
by law or custom has responsibility to do so” (The UNHCR Guidelines on 
Policies and Procedures in Dealing with Unaccompanied Children Seeking 
Asylum, 1997). 

Under U.S. law, the definition of UAC is provided by the Homeland 
Security Act of 2002. Section 462(g)(2) of the Homeland Security Act of 2002 
(6 U.S.C. 279) provides: “The term 'unaccompanied alien child’ means a child 
who has no lawful immigration status in the United States; has not attained 18 
years of age; and with respect to whom there is no parent or legal guardian in 
the United States; or no parent or legal guardian in the United States is 
available to provide care and physical custody.” 

In short, a UAC is a child who is not accompanied by a parent or legal 
guardian while entering illegally into the U.S. territory. From this definition, 
the term “UAC” involves the combination of all the following elements: 

 The person must be under the age of 18 years (a child); 
 The person must be without his/her parent or legal guardian while 

entering the U.S.; and 
 The person must have unlawful immigration status while entering (or 

being apprehended) in the U.S. territory. 
 In other words, a 17-year-old child, who travels alone (without parent or 

legal guardian), but who has a valid passport with an effective U.S. visa, 
would not be considered a UAC. 

B. Criteria and Mechanism Determining UAC 
The criteria for determining a child's status as a UAC include the following 

elements: 
 Child’s Unlawful Immigration Status: To assess if an alien child is 

unlawfully present in the U.S., the Department of Homeland Security 
(DHS) evaluates whether that child has legal authorization to remain in 
the U.S., has never had “lawful status,” or has had his/her lawful status 
terminated since entering the country (Title 8 of Code of Federal 
Regulations (8 CFR) \ 8 CFR). Of course, at the U.S. borders it is easy 
for the DHS to assess whether or not an alien child has appropriate legal 
documentation (i.e., a passport with valid U.S. visa or green card) 
authorizing him/her to enter the U.S. territory. 
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 Child’s Age: To evaluate whether a child illegally entering the U.S. is 
under 18 years old, DHS conducts dental examination and/or wrist and 
bone X-rays (Physician for Human Rights, 2003). DHS performs these 
tests even if the concerned child possesses a birth certificate or passport 
stating his/her age (Ibid.).  However, medical experts are frequently 
challenging reliance on dental exams and X-rays to determine a child’s 
age because the method is not entirely accurate and is ethically 
questionable (Ibid.). 
 

 Child’s Status as "Unaccompanied": To ascertain if an alien child is 
unaccompanied, DHS evaluates whether a parent or legal guardian is 
either present at the border with the child or is present in “the 
geographical proximity” when the child is apprehended inside of the 
U.S.(Section 462(g)(2) of the Homeland Security Act of 2002 (6 U.S.C. 
279)). An alien child would be considered unaccompanied if a parent or 
legal guardian is absent to provide care and physical custody. An alien 
child would also be considered as unaccompanied if, despite the physical 
presence of a child’s parent or legal guardian, that parental authority is 
unable to exercise his/her parental responsibilities over that child at the 
time of the child’s apprehension and during the child’s detention (Ibid).   

 

II. International Human Rights of UAC 

The U.S. has ratified the 1967 UN Protocol relating to the Status of 
Refugees and the 2000 Palermo Protocol (Protocol to Prevent, Suppress and 
Punish Trafficking in Persons, Especially Women and Children, supplementing 
the United Nations Convention against Transnational Organized Crime) and 
signed the Convention on the Rights of the Child (CRC). These international 
instruments catalogue the rights recognized for UAC. 

A. Convention on the Rights of the Child (CRC) 
Article 3(1) of the CRC emphasizes that the best interests of the child must 

be the primary consideration in all actions concerning children (including 
UAC). In all actions concerning children—whether undertaken by social 
welfare institutions, courts of law, administrative authorities, or legislative 
bodies—the most important determinations must be based on the best interests 
of the child. Other relevant provisions of the CRC include: 

 Article 2(1) compelling the State parties to apply the CRC provisions to 
all children within their jurisdiction without discrimination. 
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 Article 3(2) obliging the State parties to take appropriate legislative and 
administrative measures to provide the child with the care necessary for 
their well-being, taking into account the rights and duties of the child's 
guardian. 
 

 Article 18(1) stipulating that legal guardians have the primary 
responsibility for the upbringing and development of the child, and the 
best interests of the child will be their basic concern.  
 

 Article 18(2) stressing that the State parties must assist guardians in 
undertaking child-rearing responsibilities and ensure the development of 
institutions, facilities, and services for the care of children.  
 

 Article 19 (1) accentuating that the State parties should take all 
appropriate legislative, administrative, social, and educational measures 
to protect the child from all forms of physical or mental violence, injury 
or abuse, neglect or negligent treatment, maltreatment or exploitation, 
including sexual abuse, while in the care of parent(s), legal guardian(s), 
or any other person who has the care of the child. 
 

 Article 20(1)-20(3) providing that a child temporarily or permanently 
deprived of his or her family environment, or in whose best interests 
cannot be allowed to remain in that environment, shall be entitled to 
special protection and assistance by the State. This includes being placed 
in suitable alternative care with preference for placing children in an 
environment consistent with his or her ethnic, religious, cultural, and 
linguistic background. 

 
 Article 22(1) underlining that State parties must ensure that children 

seeking refugee status receive appropriate protection and humanitarian 
assistance in the enjoyment of their rights under the CRC and in other 
international human rights treaties or instruments to which the State is a 
party. 
 

 Articles 34 and 35 highlighting that State parties should protect children 
from all forms of sexual exploitation and abuse and must take all 
appropriate measures to prevent abduction, sale, or traffic of children for 
any purpose or in any form.  
 

 Article 35 underscoring that State parties must protect children against all 
other forms of exploitation prejudicial to the child's welfare.  
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 Article 37(b) compels State parties not to unlawfully or arbitrarily deprive 
children of liberty. 

 

B. Convention relating to the Status of Refugees of 1951 

Although the status of “refugees” does not necessarily apply to UAC 
(Article 1 of the Convention), there are some provisions of the Convention on 
Refugees that can protect UAC (particularly those qualified as refugees after 
examination of their cases). Those provisions consist of: 

 Articles 20 and 22 stating that refugees (including children) must be 
accorded the same treatment as nationals, including access to education. 
 

 Article 21 obliging State parties to provide refugees (including children) 
with lawful and favorable living conditions equal to that afforded to other 
aliens in the same circumstances. 
 

 Article 32 (1) prohibiting State parties from expelling refugees lawfully 
in their territory, except on grounds of national security or public order. 
 

 Article 33 forbidding the State parties from returning refugees (including 
children) to their home countries where their life or freedom would be 
threatened on account of their race, religion, nationality, political opinion, 
or membership in a particular social group. 

 

C. Palermo Protocol 

The Palermo Protocol also contains provisions equally relevant to UAC. 
These comprise of Article 3(c) prohibiting the recruitment, transportation, 
transfer, harboring, or receipt of children for the purpose of exploitation. Article 
6(3) also compels State parties to implement measures providing for the 
physical, psychological, and social recovery of trafficking victims (including 
children who have been recruited or transported from their home country), such 
as housing, counseling, education, medical, and psychological assistance. 

 

D. UNHCR Guidelines on Policies and Procedures in Dealing with 
Unaccompanied Children Seeking Asylum 

The 1997 UNHCR Guidelines recommend that each country identify and 
establish independent and formally accredited organizations that will appoint a 
guardian or adviser for a UAC as soon as the UAC is identified. The guardian 
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or adviser must have the necessary expertise to ensure that the child's best 
interests are safeguarded. UAC's legal, social, medical, and psychological 
needs should be appropriately covered during the refugee status determination 
procedures and until a durable solution has been identified and implemented. 
In this context, the guardian or adviser should serve as a link between the UAC 
and the specialist agencies and individuals that provide care to UAC in various 
forms. 

In light of the provisions of the CRC and UNHCR Guidelines regarding 
UAC guardianship, countries receiving UAC are required to set up robust 
systems and adopt holistic methods to ensure the proper maintenance of 
guardianship arrangements for UAC (Nordin et al., 2015). 

 

III. U.S. Federal Laws and Policies on UAC 

Under the U.S. federal law, the Homeland Security Act of 2002 regulates 
UAC. The 2002 Homeland Security Act has established the ORR and 
empowered it not only to have legal custody over UAC but also to be 
responsible for the daily care of UAC entering and/or apprehended inside the 
U.S. In light of Section 462(g)(2) of the Homeland Security Act of 2002 (6 
U.S.C. 279[b]), the ORR’s functions include:  

 Coordinating and implementing UAC care and placement;  
 Ensuring that UAC interests are considered in decisions and actions 

relating to their care and custody;  
 

 Making placement determinations for all UAC in federal custody; 
 

 Implementing policies on UAC care and placement;  
 

 Identifying qualified individuals, entities, and facilities to house UAC;  
 

 Overseeing the infrastructure and personnel of facilities in which UAC 
reside; 
 

 Reuniting UAC with their parents abroad in appropriate cases;  
 

 Compiling and publishing lists of professionals and entities qualified to 
provide guardian and legal services for UAC; and  
 

 Maintaining statistical information and data on UAC. 
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It should be noted that, with the closing of the Immigration and 
Naturalization Service (INS), the Homeland Security Act of 2002 has created 
and emboldened the Department of Homeland Security (DHS) and its sub-
organizations (including the U.S. Citizenship and Immigration Services, the 
U.S. Immigration and Customs Enforcement, and the U.S. Customs and Border 
Protection) to enforce immigration laws and arrest those violating those laws 
(Byrne,2008).  

After their apprehension by DHS, UAC are entitled to: 

 

A. Right to Have their “UAC Status” Determined  

DHS has the authority to determine if the apprehended individual fits the 
definition of UAC (Ibid.). If the child is determined to be an UAC, that child 
will remain in custody at a temporary DHS detention facility before ultimately 
being referred to ORR custody (Reno v. Flores, 507 U.S. 292 (1993); Kandel 
and Seghetti, 2015). As earlier discussed, there are three criteria in assessing 
the UAC status of the apprehended child. This includes the child’s unlawful 
immigration designation, the child’s age (under 18-years-old), and the child’s 
lack of a parent or guardian during apprehension and detention (Byrne, 2008).   

 

B. Right to Timely Transfer into the Custody of the ORR  
 

The ruling in Reno v. Flores in 1993 (also known as “Flores Settlement,” 
concerning the detention and deportation of alien juveniles arrested by the INS) 
established a 72-hour timeframe within which the apprehended UAC should be 
referred to the INS (Reno v. Flores, 507 U.S. 292 (1993)). In a subsequent 
ruling in Flores v. Sessions in 2017, the U.S. Court of Appeals reiterated that 
the 1993 Flores Settlement is valid and bound the ORR (which has replaced the 
INS) to the same standard. (Jenny Lisette Flores v. Jefferson Sessions III et al., 
No. 17-55208 (2017)). This implies that, after the determination of the child’s 
UAC status, DHS should transfer the UAC to the care of the ORR within 
seventy-two (72) hours. While being transferred to the custody of the ORR, the 
concerned UAC is simultaneously placed in removal proceedings with the 
Executive Office for Immigration Review (EOIR), an organization within the 
Department of Justice (Negroponte, 2014). Yet if during the 72-hours 
timeframe, the concerned child voluntarily expresses his/her desire to withdraw 
his or her application for admission to the U.S., then DHS approaches the 
consulate of the child’s home country to make arrangements for the child’s 
return (Byrne, 2008).   
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C. Right Not to be Subjected to Inhumane Conditions during Detention  

Under U.S. laws, the conditions of detention of UAC are regulated by the 
1993 Flores Settlement, whose provisions also bind the ORR (Flores v. 
Sessions). The Flores Settlement sets the minimum standards for the detention, 
housing, and release of UAC detained by DHS (Ibid.). The minimum standards 
established by the Flores Settlement can be summarized as follows: 

 UAC detained at DHS border patrol stations should not be treated 
inhumanely. DHS should provide UAC with soap, towels, hygienic 
products, showers, clean water, food, air temperatures at moderate levels, 
and adequate space to sleep. 

 Children in deportation proceedings should be afforded a bond 
redetermination hearing before an immigration judge. 

 DHS must release UAC from immigration detention without 
unnecessary delay to, in order of preference, parents/legal guardians, 
other adult relatives or licensed care providers accepting custody of the 
concerned children. 

 If a suitable placement is not immediately available, DHS should place 
the UAC in the “least restrictive” setting appropriate to their age and 
special needs.  

 DHS should enforce standards of care and treatment of those in 
detention. 

 

D. Right to Reunification with Family and Repatriation 
 

UAC have the right to be reunited with their family or the right to be 
repatriated to their home country. Indeed, after a UAC is freed from the custody 
of the ORR, there will be two options for that child: either the UAC is reunified 
with family (“released to a sponsor”) or repatriated to his or her home country 
(Catholic Immigration Network, 2005): 

 In the hypothesis where the UAC has to be reunified with a sponsor, there 
is an order of preference for sponsoring a UAC: (1) parent, (2) legal 
guardian, (3) adult relative, (4) individual/entity designated by 
parent/guardian, (5) licensed care providers, and (6) adult 
individual/entity when there is no other alternative (Section 2 of the ORR 
Guidance). 
 

 In the case of repatriation, DHS is responsible for conducting repatriation 
of UAC. The TVPRA contains special rules for UAC coming from 
contiguous countries, namely Canada and Mexico. In light of 
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§235(a)(2)(A) of the TVPRA, DHS should determine, within 48 or 72 
hours of the UAC apprehension, whether:  

 
✓ The UAC has not been a victim of a severe form of trafficking in 

persons, and there is no credible evidence that the child is at risk 
of being trafficked upon return to his/her country of origin or last 
habitual residence;  
 

✓ The UAC has no fear of returning to his/her country of nationality 
or last habitual residence owing to a credible fear of persecution; 
and  

 
✓ The UAC can make an independent decision to withdraw his/her 

application for admission to the U.S.  
 

If DHS determines that the UAC is inadmissible under the Immigration 
and Nationality Act, then DHS can withdraw the UAC application for 
admission and return him/her to the child's country of origin or last habitual 
residence (§235(a)(2)(B) of TVPRA.). 

It should be noted that the TVPRA provides some safeguards to the UAC 
during repatriation. Before the UAC repatriation, the TVPRA requires the U.S. 
Secretary of State to negotiate agreements between the U.S. and contiguous 
countries with respect to the UAC repatriation (§235(a)(2)(C) of TVPRA.). 
Such agreements intend to protect the UAC from severe forms of human 
trafficking, ensuring that: (1) the UAC is returned to appropriate government 
officials, (2) the UAC is returned during reasonable business hours, and (3) the 
border personnel of the contiguous countries are trained in the terms of the 
agreements (Kandel, 2017). 

 

E. Right Not to Be Subjected to Sexual Abuse in Custodial Settings  

Section 1101 (C) of Violence against Women Reauthorization Act 
(VAWA) of 2013 prohibits acts of sexual abuse against UAC detained in the 
facilities of the ORR and Homeland Security agencies. VAWA also compels 
the Secretary of HHS to publish “a final rule adopting national standards for 
the detection, prevention, reduction, and punishment of rape and sexual assault 
in facilities that maintain custody” of UAC (Ibid.). In compliance with the 
VAWA provisions, the HHS adopted the 2014 Standards to Prevent, Detect, 
and Respond to Sexual Abuse and Sexual Harassment Involving 
Unaccompanied Children (DHHS, 2014). The HHS Standards are applicable to 
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the ORR and its care providers, as well as the ORR’s contractors (Ibid.). The 
scope of coverage of the HHS Standards includes UAC sexual abuses occurring 
prior to entering ORR custody, during custody in the ORR facilities, and after 
being released to sponsors (Ibid.).  Subpart E (Section 411.41) of the HHS 
Standards requires the ORR and/or the UAC care providers to conduct an initial 
assessment of risk factors within 72 hours of UAC arrival at ORR facilities of 
UAC who may be at risk of being sexually abused/ harassed or abusing/ 
harassing others. The ORR and care provider facilities must regularly monitor 
UAC exposure to the risk of sexual violence, and immediately report all 
allegations of sexual abuse/harassment against UAC to outside investigating 
agencies (including state or local law enforcement).  

 

F. Right to Health Care 

UAC are entitled to health care. During their detention at the CBP facilities, 
UAC receive basic medical screening for visible and obvious health issues, 
such as lice, rashes, diarrhea, and cough (ORR, 2018).  Before being moved 
from the CBP facilities to the ORR shelters, UAC are given “fit to travel” health 
screenings (Ibid.). Upon their arrival at the ORR shelters, UAC receive 
vaccinations and additional medical screening for physical and psychological 
issues.  The ORR supports the cost of medical care for UAC who are under its 
custody. However, when UAC are released from the ORR shelters to sponsors 
(including parent, legal guardian, adult relative, licensed care providers, or 
others) in the community, their access to health care services depends on the 
existing laws and policies of the state or locality where their sponsors are 
located (National Immigration Law Center, 2015). This is because UAC are 
neither eligible to access certain health care coverage programs (such as refugee 
medical assistance or the children’s health insurance program) after their 
release from the ORR facilities nor qualified for health care coverage under the 
Affordable Care Act (unless they have applied for asylum or special immigrant 
juvenile status) (ORR, 2018).   Georgia is among those states where the access 
to health care is determined based on a child’s immigration status and not that 
of his/her parent or legal guardian (Title XXI of the Social Security Act of 
1997). Yet, even in states where there is an expansive eligibility for children’s 
access to health care coverage, some UAC may be unqualified because they are 
placed in removal proceedings (National Immigration Law Center, 2015). 

   

G. Right to Confidentiality  

UAC have a right to confidentiality. The DHS and ORR must respect the 
confidentiality of personal information of UAC (including history of abuse). 
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Equally, licensed care providers must maintain confidentiality of the records of 
health care services (such as medical, dental, mental health, hospitalizations, 
and other) received by UAC (ORR, 2018).    

 

H. Right to Legal Counsel  

UAC are entitled to legal representation during their removal proceedings. 
Section 292 of the Immigration and Nationality Act stipulates that “in any 
removal proceedings before an immigration judge and in any appeal 
proceedings before the Attorney General from any such removal proceedings, 
the person concerned shall have the privilege of being represented (at no 
expense to the Government) by such counsel, authorized to practice in such 
proceedings, as he shall choose” (8 U.S.C. §1362). This means that UAC 
involved in removal proceedings can either hire an attorney using their own 
means or obtain pro bono legal assistance (Byrne, 2008).   

 

I. Right to U.S. Immigration Relief  

TVPRA offers the possibility for some UAC, particularly those who have 
been victims of human trafficking, to seek legal relief through the T-Visa 
program (U.S. Congress, 106-386 Cong. Rec. 114 § Stat. 1464 (2000)). The 
concerned UAC are authorized to remain in the U.S. to assist in an investigation 
or prosecution of human trafficking offenders. Furthermore, under 8 USC 
1101(a)(27)(J), some UAC who were abused, abandoned, or neglected by a 
parent/legal guardian, are eligible to apply for Special Immigrant Juvenile 
Status (SIJS) that will enable them to live and work in the U.S. The SIJS is an 
immediate pathway to lawful permanent resident status for the qualified UAC 
(8 USC 1255(a)&(h)). Moreover, 8 USC 1101(a)(15)(U) equally allows some 
UAC  to apply for U-Visa, which concerns especially UAC who (1) were 
victims of certain crimes in the U.S., (2) suffered physical or mental abuse as a 
result of those crimes, and (3) were helpful to law enforcement in prosecuting 
the perpetrators. A U-Visa has validity up to four years (extendable) and U-
Visa recipients can legally live and work in the U.S. 
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Synopsis of the U.S. Supreme Court Decisions: 2018-2019 
 

Appendix 1 
 

Bucklew v. Precythe, Director, Missouri Department of 
Corrections, Et Al 

(concerning death penalty, death protocol) 

Certiorari to the United States Court of Appeals  
for the Eight Circuit 

No. 17–8151, argued on November 6, 2018 — 
Decided April 1, 2019 

 

In Baze v. Rees, 553 U. S. 35, a plurality of this Court concluded that a 
State’s refusal to alter its execution protocol could violate the Eighth 
Amendment  only  if  an  inmate  first  identified  a  “feasible,  readily  
implemented”  alternative  procedure  that  would  “significantly  reduce  a  
substantial  risk  of  severe  pain.”  Id., at 52.   A majority of the Court 
subsequently held Baze’s plurality opinion to be controlling.    See Glossip v. 
Gross, 576 U. S. ___.  

Petitioner Russell Bucklew was convicted of murder and sentenced to 
death.  The State of Missouri plans to execute him by lethal injection using a 
single drug, pentobarbital. Mr.  Bucklew presented an as-applied Eighth 
Amendment challenge to the State’s lethal injection protocol, alleging that, 
regardless whether it would cause excruciating pain for all prisoners, it would 
cause him severe pain because of his particular medical condition. The District 
Court dismissed his challenge.    The Eighth Circuit, applying the Baze-Glossip 
test, remanded the case to allow Mr. Bucklew to identify a feasible, readily 
implemented alternative procedure that would significantly reduce his alleged 
risk of pain.    Eventually. Bucklew identified nitrogen hypoxia, but the District 
Court found the proposal lacking and granted the State’s motion for summary 
judgment.  The Eighth Circuit affirmed.  

  



A S U  C r i m i n a l  J u s t i c e  J o u r n a l          P a g e  | 39 

Held:  

1. Baze and Glossip govern all Eighth Amendment challenges, whether 
facial or as applied, alleging that a method of execution inflicts 
unconstitutionally cruel pain.  Pp. 8–20.  
a. The Eighth Amendment forbids “cruel and unusual” methods of 

capital punishment but does not guarantee a prisoner a painless 
death.   See Glossip, 576 U.S., at ___.     
As originally understood, the Eighth Amendment tolerated methods 
of execution, like hanging, that involved a significant risk of pain, 
while forbidding as cruel only those methods that intensified the 
death sentence by “super adding” terror, pain, or disgrace. To  
establish  that  a  State’s  chosen  method  cruelly “super adds” pain 
to the death sentence, a prisoner must show a  feasible  and  readily  
implemented  alternative  method  that  would  significantly  reduce  
a  substantial  risk  of  severe  pain  and  that  the  State  has  refused  
to  adopt  without  a  legitimate  penological  reason.  Baze, 553 U. 
S., at 52; Glossip, 576 U. S., at ___.  And Glossip left no doubt that 
this standard governs “all Eighth Amendment method-of-execution 
claims.” Id., at ___.  
Baze and Glossip recognized that the Constitution affords a 
“measure of deference to a State’s choice of execution procedures” 
and does not authorize courts to serve as “boards of inquiry charged 
with determining ‘best practices’ for executions.”  Baze, 553 U.S., 
at 51–52.  Nor do they suggest that traditionally accepted methods 
of execution are necessarily rendered unconstitutional as soon as an 
arguably more humane method becomes available.  Pp. 8–14. 
 

b.  Precedent forecloses Mr. Bucklew’s argument that methods posing a 
“substantial and particular risk of grave suffering” when applied to 
a particular inmate due to his “unique medical condition “should be 
considered “categorically” cruel. Because distinguishing between 
constitutionally permissible and impermissible degrees of pain is a 
necessarily comparative exercise, the Court held in Glossip, 
identifying an available alternative is “a requirement of all Eighth 
Amendment method of execution claims” alleging cruel pain.  576 
U. S., at ___.    Mr.  Bucklew’s  argument  is  also  inconsistent  with  
the original  and  historical  understanding  of  the  Eighth  
Amendment  on  which Baze and Glossip rest: When it comes to 
determining whether a  punishment  is  unconstitutionally  cruel  
because  of  the  pain  involved, the law has always asked whether 
the punishment super adds pain well beyond what’s needed to 
effectuate a death sentence.  And answering that question has 
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always involved a comparison with available alternatives, not an 
abstract exercise in “categorical” classification. The substantive 
meaning of the Eighth Amendment does not change depending on 
how broad a remedy the plaintiff chooses to seek.  Mr. Bucklew’s 
solution also invites pleading games, and there is little likelihood 
that an inmate facing a serious risk of pain will be unable to identify 
an available alternative.  Pp. 14–20. 
 

2. Mr. Bucklew has failed to satisfy the Baze-Glossip test.  Pp. 20–28.  
a. He fails for two independent reasons to present a triable question on 

the viability of nitrogen hypoxia as an alternative to the State’s lethal 
injection protocol.  First, an inmate must show that his proposed 
alternative method is not just theoretically “feasible” but also 
“‘readily implemented,’” Glossip, 576 U. S., at ___–___.    This 
means the inmate’s proposal must be sufficiently detailed to permit 
a finding that the State could carry it out relatively easily and reason-
ably quickly.   Mr.  Bucklew’s proposal falls well short of that 
standard. He presented no evidence on numerous questions essential 
to implementing his preferred method; instead, he merely pointed to 
re-ports from correctional authorities in other States indicating the 
need for additional study to develop a nitrogen hypoxia protocol. 
Second, the State had a “legitimate” reason for declining to switch 
from its current method of execution as a matter of law, Baze, 553 
U. S., at 52, namely, choosing  not  to  be  the  first  to  experiment  
with  a  new,  “untried and untested” method of execution.  Id., at 41.  
Pp. 20–22.  

 
b. Even if nitrogen hypoxia were a viable alternative, neither of Mr.  

Bucklew’s theories shows that nitrogen hypoxia would significantly 
reduce a substantial risk of severe pain.  First, his contention that  the  
State  may  use  painful  procedures  to  administer  the  lethal  
injection,  including  forcing  him  to  lie  flat  on  his  back  (which  
he  claims  could  impair  his  breathing  even  before  the  
pentobarbital  is  administered),  rests  on  speculation  unsupported,  
if  not  affirmatively contradicted, by the record.  And to the extent 
the record is unclear, he had ample opportunity to conduct discovery 
and develop a factual record concerning the State’s planned 
procedures.  Second, Mr. Bucklew contends that while either method 
will cause him to experience feelings of suffocation for some period 
of time before he is rendered fully unconscious, the duration of that 
period will be shorter with nitrogen than with pentobarbital.    But 
nothing in the record suggests that he will be capable of experiencing 
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pain for significantly more time after receiving pentobarbital than he 
would after receiving nitrogen.  His claim to the contrary rested on 
his expert’s testimony regarding a study of euthanasia in horses that 
everyone now agrees the expert misunderstood or misremembered.  
Pp. 23–28. 883 F. 3d 1087, affirmed.  

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and THOMAS, ALITO, and KAVANAUGH, JJ., joined.  THOMAS, J., 
and KAVANAUGH, J., filed concurring opinions.  BREYER, J., filed a 
dissenting opinion, in which GINSBURG, SOTOMAYOR, and KAGAN, JJ., 
joined as to all but Part III.  SOTOMAYOR, J., filed a dissenting opinion. 

Reference 

https://www.supremecourt.gov/opinions/18pdf/17-8151_1qm2.pdf 
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Appendix 2 
 

Flowers v. Mississippi 

(concerning racially motivated peremptory strikes) 

Certiorari to the Supreme Court of Mississippi 

No. 17–9572, argued on March 20, 2019 — 
Decided June 21, 2019 

Petitioner Curtis Flowers has been tried six separate times for the murder 
of four employees of a Mississippi furniture store.  Flowers is black; three of 
the four victims were white.  At the first two trials, the State used its peremptory 
strikes on all of the qualified black prospective jurors.    In each case, the jury 
convicted Flowers and sentenced him to death, but the convictions were later 
reversed by the Mississippi Supreme Court based on prosecutorial misconduct. 
At the third trial, the State used all of its 15 peremptory strikes against black 
prospective jurors, and the jury convicted Flowers and sentenced him to death.  
The Mississippi Supreme Court reversed again, this time concluding that the 
State exercised its peremptory strikes on the basis of race in violation of Batson 
v. Kentucky, 476 U.S.  79.  Flowers’ fourth and fifth trials ended in mistrials.  
At the fourth, the State exercised 11 peremptory strikes—all against black 
prospective jurors.    No available racial information exists about the 
prospective jurors in the fifth trial.  At the sixth trial, the State exercised six 
peremptory strikes—five against black prospective jurors, allowing one black 
juror to be seated. Flowers again raised a Batson claim, but the trial court 
concluded that the State had offered race-neutral reasons for each of the five 
peremptory strikes. The jury convicted Flowers and sentenced him to death.  
The Mississippi Supreme Court affirmed. After this Court vacated that 
judgment and remanded in light of Foster v. Chatman, 578 U.S.  ___, the 
Mississippi Supreme Court again upheld Flowers’ conviction in a divided 5-to-
4 decision. Justice King dissented on the Batson issue and was joined by two 
other Justices.  

Held:  

All of the relevant facts and circumstances taken together establish that the 
trial court at Flowers’ sixth trial committed clear error in concluding that the 
State’s peremptory strike of black prospective juror Carolyn Wright was not 
motivated in substantial part by discriminatory intent.  Pp. 7–31.  
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a. Under    Batson, once a prima facie case of discrimination has been 
shown by a defendant, the State must provide race-neutral rea-sons for 
its peremptory strikes. The trial judge then must determine whether the 
prosecutor’s stated reasons were the actual reasons or instead were a 
pretext for discrimination.  The Batson Court rejected four arguments.  
First, the Batson Court rejected the idea that a defendant must 
demonstrate a history of racially discriminatory strikes in order to make 
out a claim of race discrimination.  Second, the Bat-son Court rejected 
the argument that a prosecutor could strike a black juror based on an 
assumption or belief that the black juror would favor a black defendant.  
Third, the Batson Court rejected the argument that race-based 
peremptories should be permissible because black, white, Asian, and 
Hispanic defendants and jurors were all “equally” subject to race-based 
discrimination.  Fourth, the Batson Court rejected the argument that 
race-based peremptories are permissible because both the prosecution 
and defense could employ them in any individual case and in essence 
balance things out.  Pp. 7–15. 
 

b. Four categories of evidence loom large in assessing the Batson issue 
here, where the State had a persistent pattern of striking black 
prospective jurors from Flowers’ first through his sixth trial.  Pp. 15– 
30.  
 

1. A review of the history of the State’s peremptory strikes in Flowers’ 
first four trials strongly supports the conclusion that the State’s use of 
peremptory strikes in Flowers’ sixth trial was motivated in substantial 
part by discriminatory intent.    The State tried to strike all 36 black 
prospective jurors over the course of the first four trials.  And the state 
courts themselves concluded that the State had violated Batson on two 
separate occasions. The State’s relentless, determined effort to rid the 
jury of black individuals strongly suggests that the State wanted to try 
Flowers before a jury with as few black jurors as possible, and ideally 
before an all-white jury.  Pp. 19–22.  

2. The State’s use of peremptory strikes in Flowers’ sixth trial followed 
the same pattern as the first four trials.  Pp. 22–23. 
 

3. Disparate    questioning    can    be probative of discriminatory in-tent.  
Miller-El v. Cockrell, 537 U. S. 322, 331–332, 344–345.  Here, the 
State spent far more time questioning the black prospective jurors than 
the accepted white jurors—145 questions asked of 5 black prospective 
jurors and 12 questions asked of 11 white seated jurors. The record 
refutes the State’s explanation that it questioned black and white 
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prospective jurors differently only because of differences in the jurors’ 
characteristics. Along  with  the  historical  evidence  from  the  earlier  
trials,  as  well  as  the  State’s  striking  of  five  of  six  black 
prospective jurors at the sixth trial, the dramatically disparate 
questioning  and  investigation  of  black  prospective  jurors  and  white  
prospective  jurors  at  the  sixth  trial  strongly  suggest  that  the  State  
was motivated in substantial part by a discriminatory intent.  Pp. 23–
26. 

 
4. Comparing prospective jurors who were struck and not struck can be 

an important step in determining whether a Batson violation occurred. 
See Snyder v. Louisiana, 552 U.S.  472, 483–484.   Here, Carolyn 
Wright, a black prospective juror, was struck, the State says, in part 
because she knew several defense witnesses and had worked at Wal-
Mart where Flowers’ father also worked. But three white prospective 
jurors also knew many individuals involved in the case, and the State 
asked them no individual questions about their connections to 
witnesses. White prospective jurors also had relationships with 
members of Flowers’ family, but the State did not ask them follow-up 
questions in order to explore the depth of those relationships. The State 
also incorrectly explained that it exercised a peremptory strike against 
Wright because she had worked with one of Flowers’ sisters and made 
apparently incorrect statements to justify the strikes of other black 
prospective jurors.  When considered with other evidence, a series of 
factually inaccurate explanations for striking black prospective jurors 
can be another clue showing discriminatory intent.    The overall 
context here requires skepticism of the State’s strike of Carolyn 
Wright.  The trial court at Flowers’ sixth trial com-mitted clear error in 
concluding that the State’s peremptory strike of black prospective juror 
Carolyn Wright was not motivated in substantial part by discriminatory 
intent.  Pp. 26–30. 240 So. 3d 1082, reversed and remanded.  

KAVANAUGH, J., delivered the opinion of the Court, in which 
ROBERTS, C.  J., and GINSBURG, BREYER, ALITO, SOTOMAYOR, and 
KAGAN, JJ., joined.    ALITO, J., filed a concurring opinion. THOMAS, J., 
filed a dissenting opinion, in which GORSUCH, J., joined as to Parts I, II, and 
III. 

 Reference 

https://www.supremecourt.gov/opinions/18pdf/17-9572_k536.pdf 
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Appendix 3 
 

Gamble v. United States 

(concerning the Fifth Amendment, double jeopardy, dual-
sovereignty doctrine) 

Certiorari to the United States Court of Appeals  
for the Eleventh Circuit 

No. 17–646, argued on December 6, 2018 — 
Decided June 17, 2019 

Petitioner Gamble pleaded guilty to a charge of violating Alabama’s felon-
in-possession-of-a-firearm statute. Federal prosecutors then indicted him for 
the same instance of possession under federal law.  Gamble moved to dismiss, 
arguing that the federal indictment was for “the same offence” as the one at 
issue in his state conviction, thus exposing him to double jeopardy under the 
Fifth Amendment. The District Court denied this motion, invoking the dual-
sovereignty doctrine, according to which two offenses “are not the ‘same 
offence’” for double jeopardy purposes if “prosecuted by different sovereigns,” 
Heath v.  Alabama, 474 U.S. 82, 92.  Gamble pleaded guilty to the federal 
offense but appealed on double jeopardy grounds. The Eleventh Circuit 
affirmed.  

Held:     

This    Court    declines    to    overturn    the    longstanding    dual-
sovereignty doctrine.  Pp. 3–31. 

a. The dual-sovereignty doctrine is not an exception to the double jeopardy 
right but follows from the Fifth Amendment’s text. The Double 
Jeopardy Clause protects individuals from being “twice put in jeopardy” 
“for the same offence.”    As originally understood, an “offence” is 
defined by a law, and each law is defined by a sovereign.  Thus, where 
there are two sovereigns, there are two laws and two “of-fences.”  
Gamble attempts to show from the Clause’s drafting history that 
Congress must have intended to bar successive prosecutions regardless 
of the sovereign bringing the charge.  But even if conjectures about 
subjective goals were allowed to inform this Court’s reading of the text, 
the Government’s contrary arguments on that score would prevail.  Pp. 
3–5. 
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b. This Court’s cases reflect the sovereign-specific reading of the phrase 

“same offence.”  Three antebellum cases—Fox v. Ohio, 5 How. 410; 
United States v. Marigold, 9 How. 560; and Moore v. Illinois, 14 How.  
13—laid the foundation that a crime against two sovereigns constitutes 
two offenses because each sovereign has an interest to vindicate. 
Seventy years later, that foundation was cemented in United States v. 
Lanza, 260 U. S. 377, which upheld a federal prosecution that followed 
one by a State.  This  Court  applied  that  precedent  for  decades  until  
1959,  when  it  refused  two  requests  to  reverse  course, see Bartkus 
v. Illinois, 359 U. S. 121; Abbate v. United States, 359 U. S. 187, and it 
has reinforced that precedent over the following six  decades,  see,  e.g., 
Puerto  Rico  v.  Sanchez Valle, 579 U.S.  ___.  Pp. 5–10. 
 

c. Gamble claims that this Court’s precedent contradicts the common law 
rights that the Double Jeopardy Clause was originally understood to 
engraft onto the Constitution, pointing to English and American cases 
and treatises.  A departure from precedent, however, “demands special 
justification,” Arizona v. Rumsey, 467 U.S. 203, 212, and Gamble’s 
historical evidence is too feeble to break the chain of precedent linking 
dozens of cases over 170 years.    This Court has previously concluded 
that the probative value of early English decisions on which Gamble 
relies was “dubious” due to “confused and in-adequate reporting.”  
Bartkus, 359 U.S., at 128, n.  9.   On closer inspection, that assessment 
has proven accurate; the passing years have not made those early cases 
any clearer or more valuable.  Nor do the treatises cited by Gamble 
come close to settling the historical question with enough force to meet 
his particular burden. His position is also not supported by state court 
cases, which are equivocal at best.    Less useful still are the two federal 
cases cited by Gamble— Houston   v.   Moore, 5   Wheat.   1, which   
squares   with   the   dual-sovereignty doctrine, and United States v.  
Furlong, 5 Wheat.  184, which actually supports it.  Pp. 11–28.  
 

d. Gamble’s attempts to blunt the force of stare decisis here do not 
succeed.    He contends that the recognition of the Double Jeopardy 
Clause’s incorporation against the States washed away any theoretical 
foundation for the dual-sovereignty rule.   But this rule rests on the fact 
that only same-sovereign prosecutions can involve the “same offence,” 
and that is just as true after incorporation as before.  Gamble also argues 
that the proliferation of federal criminal laws has raised the risk of 
successive prosecutions under state and federal law for the same 
criminal conduct, thus compounding the harm inflicted by precedent. 
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But this objection obviously assumes that precedent was erroneous from 
the start, so it is only as strong as the historical arguments   found   
wanting. In   any   case, eliminating   the   dual-sovereignty rule would 
do little to trim the reach of federal criminal law or prevent many 
successive state and federal prosecutions for the same criminal conduct, 
see Blockburger v. United States, 284 U.S. 299. Pp. 28–31.  694 Fed. 
Appx. 750, affirmed.  

ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and THOMAS, BREYER, SOTOMAYOR, KAGAN, and KAVANAUGH, JJ., 
joined. THOMAS, J., filed a concurring opinion.  GINSBURG, J., and 
GORSUCH, J., filed dissenting opinions. 

 

Reference 

https://www.supremecourt.gov/opinions/18pdf/17-646_d18e.pdf 
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